611847 1HET 02:20:05p.m. 92-01-2018 15

| BEFORE THE

' GUAM CIVIL SERVICE COMMISSION

’ BOARD OF COMMISSIONERS

3

R

31 YN'THE MATTER OF: ADVERSE ACTION APPEAL

’ CASE NOS. 13-AAMT o

STEPHEN DM. SCROGGS - far

7 b
| Employee, DECISION AND JUDGMENT ~

g D518 K.

VA,

Oitice of o L7 speakey
Fepdben E Veop Pl FdB

L
=
&

&

GUAM WATERWORKS AUTHORITY,

frase 7 ﬁy{fl’j"fg %j";
g M
%%mr e "ﬁé}f’“@?

f:;;} ;@f H T

Management.

s
: L
Ap appeal on this matter was heard by the Civil Service Commission ("Commission”}

 Hac g restarly echeduled meeting on June 17, 2014 at the Commission’s office kcated at suite
£ ¥ £

4164, 777 Rouie 4, Sinajana, GU 96910 at or about 5:45 p.m. The hearing was primarily related

to Management’s Motion to Disimisy for Lack of Jurisdiction. Present at the hearing was the

16

. Employee Mr. Steven DM, Scroggs (“Employvee”) and his counsel of record Mr, Jetfry Beil of
" the Torres Law Gronp. Present for Management of the Guam Waterworks Authority {"GWA™)
1.59 was couasel for Management My, Samuel J. Taylor and the acting GWA Generai Manager, Mr,
_);} Thomas Cruz. There following three (3) matters were pending before the Commission at the
M heating.

21

- 1. Management's fmely filed Motion to Dismaiss for Lack of Jurisdiction that was
;; hased upon Managemeot's argument that the Emploves was a probanionary
) emplovee and as such, the Civil Service Comunission lacked the jurisdiction o hear
24

the Emploves’s appeal. ;
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2. Employee’s Motion to Revoke Employee’s Dismissal for Procedural Defects and
Violation of Discovery Order. The basic grounds set forth in the Employee's
Motion were that GWA had allegedly violated a discovery order issued by the
Commission’s Administrative Director.

3. GWA’s Motion to Review the Commission’s Discovery Order on the grounds that

the discovery sought by the Employee was irrelevant to the proceedings.

Ultimately, the Commission determined that Management's position in its Mofion to
Dismiss was meritorfous and holds that the Commission {acked jurisdiction to hear the matrer
on the grounds that the Employee was terminated during his prebationary term. 1t is therefore
Ordered, Adjudged and Decreed by the Guam Civil Service Commission that the above-
referenced appeal by Employee be dismissed in its entirety based upon the findings set forth
below.

I ISSUE

Was the Employee terminated during his initial probationary term?

II. HOLDING

Pursuant to Civil Service Commission Rule 9.5, a Motion to Dismiss may be made on
the grounds the CSC lacks jurisdiction along with other procedural defects. It is well
established that the CSC only has jurisdiction to hear appeals of adverse actions filed by

classified employees. AG of Guam v. Perez, 2008 Guam 16 at §4; see also Mesngon v. Gov’t

of Guam, 2003 Guam 3. An employee who has successfuily completed his probationary term
is afforded the job protections of the personne Iaws and rules, i.e., he or she attains permanent

status into the classified service. Blas v. Guam Customs and Quarantine Agency, 2000 Gaam

12 at 122, However, unless, and until, the time the employee completes his or her probationary
term, that empioyee can be dismissed at any time without the right of appeal and without being

given any notice of the reasons. Id. Finally, a probationary employee may be dismissed
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without a hearing or judicially cognizable good cause. Id. In sum, if the Employee is within
their probationary period, that Employee may be dismissed at any lime without notice, without
cause and without recourse to the Civil Service Commission. Id.

GWA Personne! Rule 4.602(D)(1), states in relevant part that “[o]riginal and new
probationary periods will be a six months.” There are exceptions to this requirement under
Rule 4.602(D)(1) but none are applicable to the Employee’s case. Under GWA Personnel Rule
4.602(D)(3}, initial six month probationary terms may be extended out to a maximum of 12
months by providing written notice to employee of the extension prior ta the expiration of the
probationary term,

By a vote of 6 10 0, the Commission found thai the Employee was terminated by GWA
during his initial probationary term, and as such, the Commission lacked the jurisdiction to
hear the Employee’s appeal. The Coramission therefore orders that the appeal of Employee be
dismissed with prejudice in its entirety.

HI. FACTS

I. On November 27, 2012, My, Stephen D.M. Scroggs (“Employee™) was hired
as a Trades Helper by the Guam Waterworks Authority.
On May 24, 2013, the GWA General Manager properly extended out the

)

Emplovee’s original probationary term as authorized by GWA Personnel
Rule 4.602(D)(3) and the Employee received written notice of the extension.
3 On November 14, 2013, and prior 10 the expiration of his initjal
probationary ferm, the Employee was provided notice that he was dismissed
from employment with GWA.
4. On December 10, 2013, the Employee filed an appeal with the Commission

secking review of GWA’s decision to terminate him,

LAy

On April 15, 2014, the Employee served a discovery request on GWA.

& On April 18, 2014, GWA filed an objection with the Commission regarding
Eniployee’s Discovery Request. The basis for Management’s objection was
that the discovery sought by Empleyvee was itrelevant under 4 G.CA. §
3406.

Decision and fudgment 3

Cornmacur (WA Caro Na 1344347
Doc. No. 33GL-16-1318




671-647-1867

[

10

1

[
S ]

17

i8

15

:-mJ

10.

02:21:50 p.m. 02012016

The Employee took the discovery matter {o the Director of the Commission,
and the Director signed a Discovery Order on Aprii 30, 2014.

As provided under CSC rules, GWA filed a timely Meotion to Review
Discovery Order on May 1, 2014.

Management filed a Motion to Dismiss for Lack of Jurisdiction on May 7,
2014 and the Employee filed a timely response.

The Employee filed a Motion to Revoke Employee’s Dismissal for

Procedural Defects and Viclation of Discovery Order on May 8, 2014 and

GWA filed a timely response.

IV. THE JURISDICTIQN OF THE CIVIL SERVICE COMMISSION

The jurisdiction of the Civil Service Commission is based upon the Organic Act of

Guam, Guarn statutes as set forth in 4 G.C.AL § 4401 et seq. and GWA’s Personne! Rules and

Regulations. In this case, the Commission lacks jurisdiction to hear this matter since the

Commission’s jurisdiction over employee appeals is limited to classified employees only and

in tkis case, the Employee was determined o not be a classified employee.

V. FINDINGS

The following constitutes the judgment of the Guam Civil Service Cormmission:

1.

b3

The Employee’s mandatory inmitial six month probationary term was properly
extended to period of one year.

The Emplovee was terminated during the initial probationary term,

Since the Employee was still within his probationary ferm when he was
dismissed from GWA, the Commission lacked jurisdiction to hear the
Employee’s appeal as provided under Guam law and numerous Supreme Court
of Guam decisions.

The Employes’s Motion was moot given the fact that GWA had properly [iled
objections to both the original discovery request and the Discovery Order signed
by the CSC Director, and unti! the CSC had ruled on GWA’s Motion GWA was
not in fact in violation of the CSC rules or Guam law regarding discovery.
Given the fact that GWA had not violated the Discovery Order, GWA was

permitted to attach refevant exhibits to its Motion fo Dismiss.
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6. The Commission used the documents provided by GWA with its moticn to
make the determination that the Employee was terminated while he was still
within hiis probationary term.

7. 1Inlight of the CSC’s findings, conclusions and decision herein, the Employee’s
Motion to Dismiss is moot in its entirety.

RB. Employee shall not receive any back pay, attorney fees or other damages.

VI. CONCLUSION

The appeal of Employee in its entirety is dismissed with prefudice on the grounds that
management sustained its burden of proof relative to showing lhat the Employee was
terminated during his probationary term which thereby deprives the Civil Service Commission
of any jurisdiction to hear the Employee’s appeal.

The emplovee has the right to appeal the decision of this Commission to the Superior
Court of Guamn within thirty (30) days after the jast day on which the reconsideration can be

granted.

SO ORDERED this ":}'Wday of\ju’@ﬂé{ﬁr? . 2016 as determined by a

vote of 6 to  on June 17, 2014,
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